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OF THE DISTRICT OF COLUMBIA. 

October Term, 1919. 


JOHN C. HEALD, GEORGE E. HAMILTON, AN! 
WILTON J. LAMBERT, COMMITTEE OF THI 
PERSON AND ESTATE OF EUGENE PETERS 
APPELLANTS, 


DISTRICT OF COLUMBIA 


This case involves questions as to the validity and 
construction of an Act of Congress (quoted below), im¬ 
posing a tax in this district upon intangible property. 
(Sec. 9 of the Act of Congress, approved March 3, 1917, 
entitled “An Act making appropriations to provide 
for the expenses of the Government of the District of 
Columbia for the fiscal year ending June thirtieth, nine¬ 
teen hundred and eighteen, and for other purposes.” 39 
Stats. L., 1004, 1046.) j 

A proper understanding of the case requires a short 
statement of the legislative and other incidents leading up 
to the enactment of the statute. The District Appro¬ 
priation Bill providing for the fiscal year ending June 30, 
1903 (32 Stats. L., 590, 617), created a system for the 









taxation of tangible personal property in the district. 
The Senate Committee, in reporting this appropriation 
bill, in lieu of a tax on intangible property, incorporated 
in the act, as paragraph 8 of section 6 (p. 619), the follow¬ 
ing: 

"Par. 8~ The , c ap i tal stock of all e orpnrfl.tinT^ 
other than those herein provided for, organized in 
the District of Columbia^^under the laws of any 
of the States or Territories of the United States 

- ~ S^ -np^by ^e^jaws^r^afmglo*the District^' 
Coluinbia, shall be appraised in bulk at its" fair 

” TSsh valueby the board of personal tax appraisers, 
and the corporation issuing the same shall be 
liable for the tax thereon according to such value, 
and shall pay to the collector of taxes of the Dis¬ 
trict of Columbia a sum equal to one and one-half 
per centum on the assessed valuation thereof; 
but from the assessed valuation of such capital 
stock shall first be deducted the value of any and 
all real estate owned by such corporation in said 
District, which real estate shall be separately 
taxed against said corporation: Provided, That 
nothing in this act contained shall be construed 
to include newspaper, real estate, and mercantile 
companies, which by reason of incorporation re¬ 
ceive no special franchise or privilege; but all such 
corporations shall be rated, assessed, and taxed as 
individuals conducting business in similar lines are 
rated, assessed, and taxed.” 

The same section of the act provided for the taxation 
of tangible personal property of individuals, and section 7 
imposed a long series of license taxes. 

This act continued to be the principal provision for the 
taxation of personal property in this District until the 
passage of the act, the validity and construction of which 
is involved in this case. 

In 1915, an Act of Congress, approved March 3, 1915 
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(38 Stats. L., 894), authorized the appointment of a Joint 
Committee of Congress to investigate and report on the 
subject of the fiscal relations between the United States 
and the District of Columbia. This committee was com¬ 
posed of three members of the Senate and three members 
of the House of Representatives. It sat for several 
weeks, taking a great mass of evidence, written and oral, 
and hearing arguments favorable to the people of the 
District by representatives of the citizens’ associations 
of the District and others, and as opposed thereto argu¬ 
ments by a representative, as was understood, of the 
Chairman of the District Committee of the House. 
In January, 1916, the Joint Committee unanimously 
reached and expressed the following conclusion: 

“The annual tax in Washington is approxi¬ 
mately $16 per capita. 

“In the judgment of your committee this is a 
reasonable tax levy at this time, especially when 
we consider, as we must, that a large proportion 
of the population here pays but a small amount 
of the taxes imposed.” 

Vol. 1, page XXII, Fiscal Relations between 
the United States and the District of 
Columbia. 


In the Act of Congress, approved September 1, 1916 
(39 Stats. L., 676), making appropriations for the Dis¬ 
trict for the fiscal year ending June 30, 1917, there was 
inserted the following provision (p. 717): 

“Sec. 11. Section six of the Act of July first, 
nineteen hundred and two, 'An Act making ap¬ 
propriations to provide for the expenses of the 
government of the District of Columbia for the 
fiscal year ending June thirtieth, nineteen hundred 
and three, and for other purposes,’ is hereby 
amended by adding, after paragraph two of said 
section: 

“That the moneys and credits, including 
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moneys loaned and invested, bonds and shares of 
stock (except the stock of banks and other cor¬ 
porations within the District of Columbia the 
taxation of which banks and corporations is herein 
provided for) of any person, firm, association, or 
corporation resident or engaged in business within 
said District shall be scheduled and appraised in 
the manner provided by paragraph one of said 
section six for listing and appraisal of tangible 
personal property, and assessed at their fair cash 
value, and as taxes on said moneys and credits 
there shall be paid to the tax collector of said Dis¬ 
trict four-ten tbs of one per centum of the value 
thereof: Provided, That savings deposits of indi¬ 
viduals in a sum not in excess of SoOO deposited in 
banks, trust companies, or building associations, 
subject to notice of withdrawl and not subject to 
check, shall be exempt from this tax: Provided 
further , That a joint committee consisting of the 
Committee on the District of Columbia of the 
Senate and the Committee on the District of Co¬ 
lumbia of the House of Representatives is hereby 
appointed to make by subcommittee or otherwise a 
careful and exhaustive study of the tax laws of the 
District of Columbia, including license taxes, 
with a view of recommending such changes in the 
laws as the joint committee may deem fair and 
equitable, report to be made to the Congress dur¬ 
ing the next session.” 

The Joint Committee created by the last clause 
of the aforegoing section has done nothing under this pro¬ 
vision to the present day. Its members have not even 
been appointed. 

In the District Appropriation Bill of the following 
year, being the Act of Congress approved March 3, 1917 
. (39 Stats. L., 1004), there was included the section 
involved in this case (p. 1046), which reads as follows: 

“Sec. 9. That section eleven of the Act entitled, 
‘An Act making appropriations to provide for the 
expenses of the government of the District of Co- 
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lumbia for the fiscal year ending June thirtieth, 
nineteen hundred and seventeen, and for other 
purposes,’ approved September first, nineteen 
hundred and sixteen, be amended so that the same 
shall read as follows: 

“‘Sec. 11. Section six of the Act of July first, 
nineteen hundred and two, entitled “An Act mak¬ 
ing appropriations to provide for the expenses of 
the government of the District of Columbia for 
the fiscal year ending June thirtieth, nineteen 
hundred and three, and for other purposes,” is 
hereby amended by adding, after paragraph two of 
said section: 

“ ‘ “That the moneys and credits, including 
moneys loaned and invested, bonds and shares of 
stock (except the stock of banks and other cor¬ 
porations within the District of Columbia the 
taxation of which banks and corporations is 
hereby provided for) of any person, firm, associa¬ 
tion, or corporation resident or engaged in busi¬ 
ness ■within said District shall be scheduled and 
appraised in the manner provided by paragraph 
one of said section six for fisting and appraisal of 
tangible personal property and assessed at their 
fair cash value, and as taxes on said moneys and 
credits there shall be paid to the tax collector of 
said District three-tenths of one per centum of the 
value thereof: Provided, That savings deposits of 
individuals in a sum not in excess of $500 de¬ 
posited in banks, trust companies, or building 
associations, subject to notice of withdrawal and 
not subject to check, shall be exempt from this tax: 
Provided, further, That such tax on moneys and 
credits shall not apply to bank notes or notes dis¬ 
counted or negotiated by any bank or banking 
institution, savings institution, or trust company, 
nor to savings institutions having no capital 
stock, building associations, firemen’s relief associa¬ 
tions, secret and beneficial societies, labor unions, 
and labor union relief associations, nor to benefi¬ 
cial organizations paying sick or death benefits, 
or either or both, from funds received from volun- 
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taiy contributions or assessments upon members 
of such associations, societies, or unions; nor shall 
the provisions of this act apply to life or fire in¬ 
surance companies having no capital stock, nor to 
the shares of stock of business companies which by 
reason of or in addition to incorporation receive no 
special franchise or privilege, but all such cor¬ 
porations shall be rated, assessed, and taxed as 
individuals conducting business in similar lines 
!- re , assesse d, and taxed: And provided 

furmer, That corporations, limited partnerships, 
and joint-stock associations within said District 
liable to tax under the laws of said District on 
camings or capital stock shall not be required to 
make any report or pay any further tax under this 
section on the mortgages, bonds, and other 
securities owned by them in their own right, 
but such corporations, partnerships, and associa¬ 
tions holding such securities as trustees, executors, 
acmunistiators, guardians, or in any other manner 
shall return and pay the tax imposed by this sec¬ 
tion upon all securities so held by them as in the 
case of individuals.” ’ ” 

Under this act a tax of $1,478.26 was levied on certain 
intangible personal property held, on July 1, 1917, by 
plaintiffs as committee of the person and estate of Eugene 
Peters. On May 29, 1918, plaintiffs mailed to the Col¬ 
lector of Taxes of the District of Columbia a check for the 
above amount, accompanying the same with a letter 
stating that the payment was made under protest and 
that suit would be brought to recover it, and setting 
forth, as grounds of protest, substantially the questions 
raised in this appeal (Rec., pp. 5 and 6). These facts 
are set forth in the declaration, which consists of the com¬ 
mon counts (Rec., p. 1), the particulars of demand 
(Rec.,^pp. 2 and 3), and the exhibits thereto (Rec., pp. 
3, 4, 5, and 6). The District of Columbia moved to 
dismiss the declaration, on the grounds, briefly stated, 
that the assessment complained of is a just and legal 
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assessment; that there is nothing set forth in the declara¬ 
tion to entitle plaintiffs to recover, and that the act here 
under consideration is constitutional and valid (Rec., p. 
7). On hearing, the motion to dismiss was sustained, 
without opinion, oral or written (Rec., p. 7). Plaintiffs 
elected to stand on their declaration, and perfected an 
appeal to this court. 

• j 

Assignment of Errors. 

The court erred: 

1. In sustaining the defendant’s motion to dismiss the 
declaration and entering judgment against the p lain tiffs 

2. In not holding that section 6 of the Act of Congress 
of July 1, 1902, entitled “An Act making appropriations 
to provide for the expenses of the government of the 
District of Columbia for the fiscal year ending June 
thirtieth, nineteen hundred and three, and for other pur¬ 
poses, as amended by the Act of Congress approved 
March 3, 1917 (39 Stats. L., 1004, 1046), is wholly yoid. 

3. In not holding that so much of section 6, as so 
amended, which provides that the same shall not apply 
“to the shares of stock of business companies which by 
reason of or in addition to incorporation receive no 
special franchise or privilege, but all such corporations 
shall be rated, assessed, and taxed, as individuals con¬ 
ducting business in similar lines are rated, assessed, 
and taxed,” is void, because the meaning of said provision 
is so uncertain that it is impossible to determine with any 
certainty what is meant by the words in said provision 
“ special franchise or privilege.” 

4. In not holding that the question whether the stocks 
held by the plaintiffs in the several corporations men¬ 
tioned in the record are taxable under said section 6, as 
so amended, is one that can be determined only at the 
trial of the case, and that is not capable of determination 
in advance of the trial. 














ARGUMENT. 


At the outset, we remind the court that tax laws are 
strictly construed in favor of taxpayers. In Eidman vs. 
Martinez, 184 U. S., 578, 583, the Supreme Court of the 
United States, in construing the Inheritance Tax Law 
of the United States, said: 

“It is an old and familiar rule of the English 
courts, applicable to all forms of taxation, and par¬ 
ticularly special taxes, that the sovereign is 
bound to express its intention to tax in clear and 
Unambiguous language, and that a liberal con¬ 
struction be given to words of exception co nfi ning 
the operation of duty. Warrington vs. Furbor, 8 
East, 242, 247; Williams vs. Sangar, 10 East, 66, 
69; Denn vs. Diamond, 4 B. & C., 243, 245; 
Tomkins vs. Ashby, 6 B. & C., 541; Doe vs. Snaith, 
8 Bing., 146, 152; Wroughton vs. Turtle, 11 
M. & W., 561, 567; Gurr vs. Scudds, 11 Exchq., 
190, though the rule regarding exemptions from 
general laws imposing taxes may be different. 
Cooley on Taxation, 146; In Matter of Enston, 
113 N.Y., 174,177. 

“We have ourselves had repeated occasion to 
hold that the customs revenue laws should be 
liberally interpreted in favor of the importer, and 
that the intent of Congress to impose or increase 
a tax upon imports should be expressed in clear 
and Unambiguous language. Sartranft vs. Wieg- 
mann, 121 U. S., 609; American Net & Twine Co, 
vs. Worthington, 141 U. S., 468; United States vs. 
Wigglesworth, 2 Story, 369; Powers vs . Barney, 5 
Blatchford, 202.” 

In Gould vs. Gould, 245 U. S., 151, the court, con¬ 
sidering the Income Tax Law, said: 

“In the interpretation of statutes levying taxes 
it is the established rule not to extend their 
provisions, by implication, beyond the clear 
import of the language used, or to enlarge their 
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operations so ns to embrace matters not specif! 
cally pointed out. In case of doubt they are 
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construed most strongly against the Government, 
and in favor of the citizen.” 


To the same effect are the following cases: 

American Net & Twine Co. vs. Worthington, 141 
U. S., 468. 

Benziger vs. United States, 192 U. S., 38. 
Spreckels Sugar Co. vs. McClain, 192 U. S., 397. 


See also: 

Black on Income Taxes, sec. 29, p, 66. 

Lewis’ Sutherland Statutory Construction, Vol. 
II, 2d ed., seq. 537, p. 999. 


The section of the Act of March 3, 1917, above 
quoted, is wholly void, because it assumes to impose a tax 
on substantially all the intangible personal property of 
any non-resident person, firm, association, or corpora¬ 
tion “engaged in business” in this District. 

It certainly needs no citation of authority to establish 
the proposition that Congress has no power to levy a tax 
for District purposes upon property of a non-resident 
of the District of Columbia, unless the property taxed is 
situated within the District. This was conceded by 
counsel for the District in the court below. Congress 
has never attempted to do this until the passage of the 
present act. The question has frequently arisen in re¬ 
gard to the powers of the States in this connection, and it 
has uniformly been held that the States may tax only the 
property of non-residents that is within the State. 

It is indisputable that, as the language last above 
quoted stands, it requires the Assessor of the District to 
list and appraise for taxation all the moneys and credits, 
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including moneys loaned and invested, bonds and shares 
of stock (except the stock of banks and other corporations 
within the District, the taxation of which is otherwise 
provided for), of any person, firm, or corporation engaged 
in business in the District of Columbia, wherever such 
person or the members of such firm reside, or wherever 
the corporation concerned may be incorporated or have its 
principal place of business. Unless, therefore, this clause 
can be narrowed by construction to include only such 
property within the District of Columbia, it must fall. 
The District authorities, seeing this difficulty, have en¬ 
deavored to evade it by a construction of this provision, 
which is manifested by an opinion of the corporation 
counsel, of which the following is a copy: 

“January 23, 1918. 

“ To the Commissioners, D. C.: 

“I return herewith the papers in A. O. No. 
60,127, referred to this office by the assessor for 
opinion on the question whether non-resident 
professional men, such as lawyers and doctors, 
who practice in the District of Columbia are 
taxable under the Intangible Tax Law of March 3, 
1917. 

“The law r taxes ‘the money and credits- 

of any person-resident or engaged in busi¬ 

ness within said District.’ Resident professional 
men are taxed under this provision and I see no 
reason why a discrimination should be made in 
favor of non-residents. They come fairly within 
the terms of the provision and there is no exemp¬ 
tion applicable to them. 

“I recommend that the assessor be advised that 
non-resident professional men practicing their 
professions in the District are taxable to the 
amount derived from such business in the Dis¬ 
trict, but not money, credits or securities earned 
elsewhere and brought here for safekeeping. 

“C. H. Syme, 

Corporation Counsel, D. C” 


Thus, the statute has been amended by the authorities 
of the District by narrowing its broad terms, so far as 
non-residents engaged in carrying on business in the Dis¬ 
trict are concerned, to include only intangible property 
derived from such District business, while requiring 
residents of the District to pay the tax on all their in¬ 
tangible property however acquired. That is to say, 
that while the section of the act in question is void in part 
as to one of the two classes—resident and non-resident— 
to which it applies, it is valid in part as to one of those 
classes and valid altogether as to the other. This in¬ 
volves a rule of construction which the courts have re¬ 
fused to adopt. The authorities on this point, as well as 
the effect of the invalidity of this provision upon the 
whole Intangible Tax Law, are considered under section 
IY of this brief. 

ii. ! 

Section 9 is void for the further reason that it 
is impossible to determine what is meant by the 
vague clause which provides that there shall be excepted 
from the tax “the shares of stock of business companies 
which by reason of or in addition to incorporation receive 
no special franchise or privilege” 

Residents of this District and non-residents engaged 
in business here hold shares of stock in thousands of 
business corporations holding charters—granted either 
by special act or by general incorporation laws—from 
every State in this Union, and doubtless from every 
civilized country in the world. Probably no two of these 
charters and no two of such general incorporation statutes 
are alike. In the case of every taxpayer—person, firm or 
corporation—the question arises whether the shares of 
stock he holds were issued by a corporation receiving 
some special franchise or some special privilege. T his 
necessarily involves an examination of the corporation’s 



















charter, and, in most cases, an examination of the general 
incorporation law under which the charter was obtained. 
Imagine the predicament of the taxpayer bound to make 
a return of his stock certificate holdings under oath, with 
penalty of perjury hanging over him, sending for all the 
charters and general incorporation laws involved in his 
case, and then trying to determine which of them has 
received a, special franchise or some special privilege 
within the meaning of this remarkable statute. 

In the court below, counsel for the District, as to this 
point, said in their brief; 

It has been suggested that the foregoing 
exemption applies to non-residents as well as 
resident companies. Congress, however, was 
speaking of District corporations and provided 
that all corporations should be taxed as individuals 
in similar lines of business; moreover, this exemp¬ 
tion relates to the exemption of certain corpora- 
tions from taxation and not to the exemption of 
individuals, who are not concerned with this 
classification.” 

As to the suggestion here made that the exemption 
under consideration applies only to District corporations, 
it is submitted that there is nothing in section 9 to 
indicate that Congress was referring to corporations at all 
when the exempting words were used. The act, after 
declaring that moneys and credits, including shares of 
stock , shall be scheduled and appraised for taxation, pro*- 
\ides that the provisions of the act shall not apply to the 
shares of stock of business companies receiving no special 
franchise or privilege. Manifestly, if this exemption 
were susceptible of intelligent definition, it would extend to 
shares of stock held by any person, firm, association, or 
corporation; resident or engaged in business in this 
District. 

Equally untenable is the other suggestion of opposing 



Counsel that the exemption relates to "the exemption of 
certain corporations from taxation and not to the 
exemption of individuals.” As well as We can gather 
from the labored argument of counsel on this point as 
expressed to the court below, this conclusion seems to be 
based on the proposition that, after the exempting clause, 
the act goes on to direct that "all such corporations” 
shall be taxed as individuals are taxed. But, clearly, 
even if there were anything in the act to justify the infer¬ 
ence that corporations, not shares of stock, were the 
subject of the exemption, that would not help the matter 
at all, for there would still remain the question, what are 
the corporations that receive no special franchise or 
privilege? This question opposing counsel did not 
attempt to answer below. It is submitted that they 
should try to answer it here. 

The question of the certainty required in statutes was 
fully considered by this court in United States vs . Capital 
Traction Co,, 34 App. D. C., 592, 598. It was there 
said: 

“Penal statutes prohibiting the doing of certain 
things, and providing a punishment for their viola¬ 
tion, should not admit of such a double meaning 
that the citizen may act Upon the one conception 
of its requirements and the courts upon another,” 

While that case involved a criminal statute, the reason¬ 
ing of the authorities cited and of the court is peculiarly 
applicable to the taxing statute here involved, since if any 
person fails to make a return within the time specified in 
the act, the assessor may assess him at any sum he may 
deem proper and then add a penalty of 20 per cent to the 
estimated fair cash value of his property. In addition, 
for non-payment of the tax in May, there is a penalty 
of 1 per cent a month. Finally, for any violation of the 
act a fine of $500 is provided, and in default of payment 
of the fine six months imprisonment may be imposed. 




In the case of McGuire vs. District of Columbia, 24 
App. D. C., 22, 30, this court said: 

“In the event that ice is formed upon the side¬ 
walks, the owner or occupant of improved ad¬ 
joining property is required by the enactment to 
cause the sidewalks to be sprinkled with sand, 
sawdust, or other such substance. What the 
‘other such substance ’ is, or should be, we are left to 
conjecture to ascertain, and the citizen is left to 
conjecture to determine for himself, subject to the 
risk that, if he makes a mistake in his selection, he 
remains liable to the prescribed penalty.” 

Any attempt to give meaning to this exempting clause 
by interpolating explanatoiy phrases in the statute em¬ 
bodying what counsel conceive to have been the inten¬ 
tion of the lawmakers, is met by the cases cited in section 
IV of this brief. The court may construe an act of 
Congress, but may not amend it. 

Finally, on this point it is submitted that, even if this 
court shall be able to give some certain, definite meaning 
to this exempting clause, the motion to dismiss should be 
overruled, and the case should go to trial in order that 
it may thus be ascertained and determined whether the 
shares of stock held by the appellants are or are not 
taxable. 

III. 

Section 9 of the act here in question is void because 
by it Congress attempts to tax the bonds and other se¬ 
curities of the States and their municipal corporations. 

In Farmers’ Bank vs. Minnesota, 232 U. S., 516, the 
question involved was the right of the State of Minnesota 
to tax the bonds issued by municipalities in Indian 
Territory and the Territory of Oklahoma. The court, 
after holding that “the Territory of Oklahoma, therefore, 
was an instrumentality established by Congress,” and 

















that “to tax the bonds as property in the hands bf the 
holders is, in the last analysis, to impose a tax upon the 
right of the municipality to issue them/’ said (p. 526): 

“It is on this ground that United States bonds 
have always been held exempt from taxation 
under authority of the States. By like reasoning 
it has come to be recognized that bonds issued by 
the States are not taxable by the Federal Gov¬ 
ernment, and it was upon this ground that this 
court held, in Pollock vs. Farmers’ Loan & Trust 
Co., 157 U. S., 429, o84, that the income tax pro¬ 
visions of the act of August 15, 1894, were uncon¬ 
stitutional in that they imposed a tax upon t'he 
income derived from municipal bonds issued 
under the authority of the States.” 

I 

And in the Pollock case, above referred to, the court 
said: 

. th.6 States can not tax the powers, the opera- 
tions, or the property of the United States, nor the 
means which they employ to carry their powers 
into execution, so it has been held that the United 
States have no power under the Constitution to 
tax either the instrumentalities or the propertv of 
a State. \ J 

A municipal corporation is the representative 
of the State and one of the instrumentalities of the 
State government. It was long ago determined 
that the property and revenues of municipal cor¬ 
porations are not subjects of Federal taxation. 
Collector vs. Day, 11 Wall., 113 , 124 ; United 
fctates vs. Railroad Company, 17 Wall., 322 , 332 .” 

• I 

It is worthy of note in this connection that a printed 
circular giving instructions to taxpayers which was 
issued by the District authorities soon after the enact¬ 
ment of the law contained the following paragraph: 

Municipal or State bonds are not exempt from 
taxation.” 























This was corrected in a later edition of the circular 
by which the public was informed that State and munici¬ 
pal bonds and United States bonds are not to be listed. 

All of which illustrates the fatal defect in the statute 
which we are now considering. The obvious fact is that 
the statute does not exempt United States bonds or 
State bonds or municipal bonds. 

It will be said that, while it is true that the terms of this 
act are so broad that State and municipal bonds are 
included, the court will narrow those terms by construc¬ 
tion so as to make the act apply only to such securities as 
Congress has the power to tax, or will hold that this par¬ 
ticular invalidity will not make the whole section void— 
that the law will be enforced so far as it is valid. The 
cases cited under our point IV are a sufficient reply to 
such a suggestion. 

IV. 

It may be that, where a statute, by reason of its 
general terms, may apply to objects forbidden by the con¬ 
stitution, it is not necessarily wholly void, but may be 
restrained to objects within the powers of Congress, pro¬ 
vided, of course, such a construction would not do vio¬ 
lence to the intention of the law-making body as expressed 
in the act. This is the rule upon which the court acted 
in the State Freight Cases, 15 Wall., 232, cited below by 
counsel for defendant. 

And it is conceded that where some portions of an 
act are valid and some invalid, and these portions are 
clearly separable, the valid parts may be enforced. 
This is the principle applied in Diamond Glue Co. vs. 
U. S. Glue Co., 187 U. S., 611, and El Paso, etc., Ry. Co. 
vs. Gutierrez, 215 U. S., 87, relied upon by counsel for 
defendant in the court below. But the rule applicable 
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here is that laid down in the Employers’ Liability Cases, 
207 U. S., 463, 501, as follows: 

“The principles of construction invoked are 
undoubted, but are inapplicable. Of course, if it 
can be lawfully done, our duty is to construe the 
statute so as to render it constitutional. But this 
does not imply, if the text of an act is unam¬ 
biguous, that it may be rewritten to accomplish 
that purpose.* Equally clear is it, generally 
speaking, that where a statute contains provisions 
which are constitutional and others which are not, 
effect may be given to the legal provisions by 
separating them from the illegal. But this applies 
only to a case where the provisions are separable 
and not dependent one upon the other, and does 
not support the contention that that which is 
indivisible may be divided. Moreover, even in a 
case where legal provisions may be severed from 
those which are illegal, in order to save the rule 
applies only where it is plain that Congress would 
have enacted the legislation with the uncon¬ 
stitutional provisions eliminated. All these 
principles are so clearly settled as not to be open 
to controversy. They were all, after a full 
review of the authorities, restated and reapplied 
in a recent case. Illinois Central Railroad vs. 
McKendree, 203 U. S., 514, and authorities there 
cited.” i 

And in Baldwin vs. Franks, 120 U. S., 678, 68o, the 
court, holding invalid section 5519 of the U. S. Revised 
Statutes, punishing conspiracies to deprive persons of 
their rights, said: 

“In support of this argument reliance is had on 
the well settled rule that a statute may be in part 
constitutional and in part unconstitutional, and 
that under some circumstances the part which is 
constitutional will be enforced, and only that 
which is unconstitutional rejected. To give effect 
to this rule, however, the parts—that which is 
constitutional and that which is unconstitutional 
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must be capable of separation, so that each 
may be read by itself. This statute, considered 
as a statute punishing conspiracies in a State, 
is noc of that character, for in that connection it 
has no parts within the meaning of the rule. 
U hether it is separable, so that it can be enforced 
m a territory, though not in a State, is quite 
another question, and one we are not now called 
on to decide. _ It provides in general terms for the 
pumsiiment of all who conspire for the purpose of 
depriving any person, or any class of persons, of 
the equal protection of the laws, or of equal 
privileges or immunities under the laws. A single 
provision, which makes up the whole section, em¬ 
braces these who conspire against citizens as well 
as those who conspire against aliens—those who 
conspire to deprive one of his rights under the 
laws of a State, and those who conspire to de- 
prn e him of his rights under the Constitution, 
laws, cr treaties of the United States. The 
limitation which is sought must be made, if at all, 
by construction, not by separation. This, it has 
often been decided, is not enough.” 

The same rule was announced in Enited States vs. 
Reese et ai., 92 U. S., 214, 221, where an act of Congress 
making it a crime for inspectors of election to wrongfully 
refuse to receive the vote of a citizen when presented 
under certain circumstances, was held void because not 
confined in its operation to a discrimination on account of 
race, color, or previous condition of servitude. The 
court said: 

a .The proposed effect is not to be attained by 
striking cut or disregarding words that are in the 
section, but by inserting those that are not now 
there. Each of the sections must stand as a whole 
or fall altogether. The language is plain. There 
is no room for construction, unless it be as to the 
effect of the constitution. The question, then, to 
be determined, is, whether we can introduce words 
of limitation into a penal statute so as to make it 







19 

specific, when, as expressed, it is general only. 
• • • 

To limit this statute in the manner now asked 
for would be to make a new law, not to enforce an 
old one. This is no part of our duty.” 

In the Employers’ Liability Cases, 207 U. S., 463, 
500, holding invalid the first Employers’ Liability Act’ 
the court said: 

So far as the face of the statute is concerned 
the argument is this, that because the statute 
says earners engaged in commerce between the 
States, etc., therefore the act should be inter¬ 
preted as being exclusively applicable to the inter- 
• state commerce business and none other of such 
carriers, and that the words ‘ any employee’ as 
found in the statute should be held to mean any 
employee when such employee is engaged only in 
interstate commerce. But this would require 
us to write into the statute words of limitation and 
restnction not found in it. But if we could bring 
ourselves to modify the statute by writing in the 
words suggested the result would be to restrict the 
operation of the act as to the District of Columbia 
and the territories. We say this because im¬ 
mediately preceding the provision of the act con¬ 
cerning carriers engaged in commerce between the 
states and Territories is a clause making it ap¬ 
plicable to ‘every common carrier engaged in 
trade or commerce in the District of Columbia or 
m any territory of the United States.’ It follows 
therefore, that common carriers in such territories’ 
en although not engaged in interstate commerce’ 
are by the act made liable to ‘any’ of their em- 
ployees, as therein defined. The legislative power 
of Congress over the District of Columbia and the 
territories being plenary and not depending upon 
the interstate commerce clause, it results that the 
provision as to the District of Columbia and the 
territories, if standing alone, could not be ques¬ 
tioned. Thus it would come to pass, if we could 
bring ourselves to modify the statute by writing 
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in the words suggested; that is, by causing the act 
to read ‘any employee when engaged in interstate 
commerce,’ we would restrict the act as to the 
District of Columbia and the territories, and thus 
destroy it in an important particular. To write 
into the act the qualifying words, therefore, 
would be but adding to its provisions in order to 
save it in one aspect, and thereby to destroy it in 
another; that is, to destroy in order to save and to 
save in order to destroy. 

* * * * * * 

“As the act before us by its terms relates to 
every common carrier engaged in interstate com¬ 
merce and to any of the employees of every such 
carrier, thereby regulating every relation of a 
carrier engaged in interstate commerce with its 
servants and of such servants among themselves, 
we are unable to say that the statute would have 
been enacted had its provisions been restricted to 
the limited relations of that character which it was 
within the power of Congress to regulate.” 

In McGuire vs. District of Columbia, 24 App. D. C., 
22, 32, this court had under consideration an act of Con¬ 
gress which provided for the removal of snow and ice 
from sidewalks by owners of vacant and unimproved lots 
and tenants or occupants of improved property. The 
court, holding the act void for lack of uniformity, in that 
it made no mention of vacant improved property, said: 

“It is true that the owners of ‘vacant or unim¬ 
proved lots’ are required to have the snow and ice 
removed, equally with the tenants or occupants of 
improved property. But the words ‘vacant or 
unimproved lot’ do not include a vacant house. 
If they were held to do so, the term ‘lot’ would 
mean two distinct and different things in the same 
connection.” 


The distinction pointed out in the above cases is illus¬ 
trated by a comparison of the two Employers’ Lia bility 




Cases (207 U. S., 463, and 215 U. S., 87). In the former 
case, the act was held invalid in so far as it affected the 
liability of employers to employees within the States; for, 
in order to uphold its constitutionality, it would have 
been necessary to read into the statute a limitation that 
such employees must be engaged in interstate commerce. 
This, the court stated, could not be done without apply¬ 
ing the limitation equally to employees in the District of 
Columbia and the territories, contrary to the intent of 
Congress. In the latter case the act was held valid as to 
the District of Columbia and the territories as within 
the plenary powers of Congress over them. In other 
words, the latter case involved mere separation arid re¬ 
jection of the invalid part; the former, construction to 
conform to the Constitution, irrespective of the intent of 
Congress. So here, to limit the phrase “the moneys and 
credits” to property within the District, whether owned 
by residents or non-residents, would be construction 
contrary to the intent of Congress; to so limit it when 
applied alone to property of non-residents, woulkl be 
legislation. 

The cases of Commonwealth vs. Insurance Co.; 149 
Ky., 380, and Commonwealth vs. Dun & Co., 126 Ky., 
108, relied upon by counsel for defendant in the court 
below in aid of their construction of the act here in Ques¬ 
tion, are not in point. In those cases, the statute under 
consideration, provided for the taxation of all property 
“within the State,” whether owned by residents or non¬ 
residents. It was simply held that the property of non¬ 
residents which was temporarily within the State had its 
situs for the purpose of taxation at the residence of the 
owner, but that property derived from the'business of a 
non-resident within the State was taxable under the terms 
of the statute. An entirely different question is here 
presented. We are not concerned with the construction 
of the phrase “within the District,” but whether an act 
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which taxes substantially all intangible property shall be 
held to mean just what it says as to residents, but to apply 
to non-residents only to a very limited extent. 

And if, as we respectfully submit, the clause exempting 
the shares of stock of corporations receiving no special 
franchise or privilege is void, to enforce the act without 
the exemption would render the stock of such corporations, 
whatever they may be, subject to taxation contrary to the 
expressed intent of Congress. 

In the case of Connolly vs. Union Sewer Pipe Co., 184 
U. S., 540, where the court had under consideration a 
trust statute of Illinois, wherein it was provided that “the 
provisions of this act shall not apply to agricultural prod¬ 
ucts or live stock while in the hands of the producer or 
raiser,” it was held that, as this exemption discriminated 
against persons engaged in other businesses, the whole 
act, was, therefore, void. The court said (p. 565): 

“If the latter section be eliminated as uncon¬ 
stitutional, then the act, as it stands, will'apply 
to agriculturists and live stock dealers. Those 
classes would in that way be reached and fined, 
when, evidently, the legislature intended that they 
should not be regarded as offending against the law 
even if they did combine their capital, skill or acts 
in respect of their products or stock in hand. 

. . . The result is that the statute must be 
regarded as an entirety, and in that view it must 
be adjudged to be unconstitutional.” 

And the same holding was made in the case of Spraigue 
vs. Thompson, 118 U. S., 90, 94, where a statute relating 
to the employment of pilots exempted from its operation 
certain ships. The contention was there made that, 
although the exempting clause was invalid, it was 
separable from the balance of the act. The court, 
however, said: 

“But the insuperable difficulty with the applica¬ 
tion of that principle of construction to the present 


instance is, that by rejecting the exceptions in¬ 
tended by the legislature of Georgia the statute is 
made to enact what confessedly the legislature 
never meant. It confers upon the statute a posi¬ 
tive operation beyond the legislative intent, and 
beyond what any one can say it would have 
enacted in view of the illegality of the exceptions.” 

An analysis of the case of Huntington vs. Worthen, 
120 U. S., 97, relied upon by counsel for defendant in the 
court below,disclosesnothingatvariance with the principle 
laid down in the above cases. There the court had under 
consideration a statute of Arkansas taring railroad prop¬ 
erty, “including the railroad track,” etc., but providing 
that embankments, tunnels, cuts, ties, trestles, or bridges, 
should not be included in the valuation. The constitu¬ 
tion of Arkansas declared that “all laws exempting prop¬ 
erty from taxation other than is provided” in the con¬ 
stitution “shall be void.” The court held that, although 
the exempting clause was repugnant to the constitu¬ 
tion, the balance of the act would be enforced. But the 
legislature had expressed an intention to tax the “railroad 
track,” which term the court held to include all fixed 
railroad property. Hence, the effect of that decision was 
merely to strike down the unconstitutional method pro¬ 
vided for arriving at the valuation of the railroad track, 
leaving unimpaired the intention of the legislature to lay 
a tax thereon. 

Further, as to the contention that, Congress having 
no power to place a tax upon State or municipal bonds, 
the law here under consideration should be held void only 
to that extent^ the Income Tax Cases (Pollock vs. 
Farmers’ Loan & Trust Co.), 158 U. S., 601, 635-637, 
is directly in point. There, after holding that taxes upon 
incomes derived from real estate and personal property 
were beyond the power of Congress to levy, the court 
refused to adopt the argument that the act there under 
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consideration could be enforced as to other incomes, 
saying: 

“But this is not such an act; and the scheme 
must be considered as a whole. Being invalid as 
to the greater part, and falling, as the tax would, 
if any part were held valid, in a direction which 
could not have been contemplated except in con¬ 
nection with the taxation considered as an entirety, 
we are constrained to conclude that sections 
twenty-seven to thirty-seven, inclusive, of the act, 
which became a law without the signature of the 
President on August 28, 1894, are wholly in¬ 
operative and void.” 

Respectfully submitted. 

AUGUSTUS S. WORTHINGTON, 
VERNON E. WEST, 

Attorneys for Appellants. 
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No. 3307. 


JOHN C. HEALD, GEORGE E. HAMILTON, AND WIL¬ 
TON J. LAMBERT, Committee of the Person and 
Estate of Eugene Peters, Appellants, 

V8. 

DISTRICT OF COLUMBIA, Appellee. 


Statement of the Case. 

This is an action of assumpsit by the plaintiffs, three mem¬ 
bers of the District of Columbia bar appointed by the Su¬ 
preme Court, D. C., as the committee of the person and 
estate of Eugene Peters, a lunatic, to recover money paid, 
under protest, alleged to be due under the Act of March 3, 
1917, the intangible tax law. The intangibles belonging to 
the estate are set out in the bill of particulars annexed to the 
declaration and consist of money in bank, mortgage notes 
and bonds and stocks of non-resident corporations, some of 
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which are engaged in business in the District of Columbia, 
and some not. 

A motion to dismiss was interposed by the defendant, 
which was granted. The plaintiffs elected to stand on their 
declaration, and the case is here now on the appeal noted 
from the judgment entered accordingly. 

About two weeks after the motion was argued the court 
below announced his readiness to dispose of it; but so much 
time was consumed in finding a successor on the committee 
to Mr. D. W . Baker, who had died in the meantime, that 
when counsel for the plaintiffs finally declared themselves 
ready to take the decision, the presiding justice said that 
owing to the lapse of time he would merely sustain the motion 
without giving his reasons. 

The Personal Tax Laws. 

* 

Act of Congress Approved March 3, 1917. 

“Sec. 11. Section six of the Act of July first, nine¬ 
teen hundred and two, entitled ‘An Act'making ap¬ 
propriations to provide for the expenses of the gov¬ 
ernment of the District of Columbia for the fiscal year 
ending June thirtieth, nineteen hundred and three, 
and for other purposes/ is hereby amended bv add¬ 
ing, after paragraph two of said section: 

That the moneys and credits, including monevs 
loaned and invested, bonds and shares of stock (ex¬ 
cept the stock of banks and other corporations within 
the District of Columbia the taxation of which banks 
and corporations is herein provided for) of any per¬ 
son, firm, association, or corporation resident or en¬ 
gaged in business within said District shah be sched¬ 
uled and appraised in the manner provided by para¬ 
graph one of said section six for listing and appraisal 
of tangible personal property and assessed at their 
fair cash value, and as taxes on said moneys and 
credits there shall be paid to the tax collector of said 
District three-tenths of one per centum of the Value 



thereof: Provided, That savings deposits of individ¬ 
uals in a sum not in excess of $500 deposited in banks, 
trust companies, or building associations, subject to 
notice of withdrawal and not subject to check, shall 
be exempt from this tax; Provided further. That such 
tax on moneys and credits shall not apply to bank 
notes or notes discounted or negotiated by any bank 
or banking institution, savings institution, or trust 
company, nor to savings institutions having no capi¬ 
tal stock, building associations, firemen’s relief asso¬ 
ciations, secret and beneficial societies, labor unions* 
and labor union relief associations, nor to beneficial 
organizations paying sick or death benefits, or either 
or both, from funds received from voluntary contri¬ 
butions or assessments, upon members of such as¬ 
sociations, societies, or unions; nor shall the provis¬ 
ions of this act apply to life or fire insurance com¬ 
panies having no capital stock, nor to the shares ot 
stock of business companies which by reason of or in 
addition to incorporations receive no special franchise 
or privilege, but all such corporations shall be rated, 
assessed, and taxed as individuals conducting business 
in similar lines are rated, assessed, and taxed: And 
provided further, That corporations, limited partner¬ 
ships, and joint-stock associations within said District 
liable to tax under the laws of said District on earn¬ 
ings or capital stock shall not be required to make 
any report or pay any further tax under this section 
on the mortgages, bonds, and other securities owned 
by them in their own right, but such corporations, 
partnerships, and associations holding such securities 
as trustees, executors, administrators, guardians, or in 
any other manner, shall return and pay the tax im¬ 
posed by this section upon all securities so held by 
them as in the case of individuals.” (39 Stats”, 
1046.) 

Act of July 1,1902 (32 Stats., 619). . 

Par. 5.. ‘‘Each national bank as the trustee for its 
stockholders, through its president or cashier, and 
all other incorporated banks, and trust companies, in 
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the District of Columbia, through their presidents oi 
cashiers, and all gas, electric lighting, and telephone 
companies, through their proper officers, shall make 
affidavit to the board of personal-tax appraisers on or 
before the first day of August each year as to tho 
amount of its or their gross earnings for the preceding 
year ending the thirtieth day of June, and shall pay 
to the collector of taxes of the District of Columbia 
per annum on such gross earnings as follows: Each 
national bank, and all other incorporated banks, and 
trust companies, respectively, six per centum; each 
gas company, five per centum; each electric lighting, 
and telephone company, four per centum. And in 
addition thereto the real estate owned by each national 
or other incorporated bank, and each trust, gas, elec¬ 
ts hghting and telephone company in the District 
of Columbia shall be taxed as other real estate in said 
district. Provided, That street railroad companies 
shall continue to pay the four per centum per annum 
on their gross receipts and other taxes as provided bv 
existing law, and insurance companies shall continue 
to pay the one and one-half per centum on premium 
receipts, as provided by section six hundred and fifty 
of the Code of the District of Columbia. That so 
much of the act approved October first, eighteen hun¬ 
dred and ninety, entitled ‘An Act to provide for the 
incorporation of trust, loan, mortgage, and certain 
other corporations within the District of Columbia’ 

as is inconsistent with the provisions of this section 
is hereby repealed. 

Par. 6. “All companies who guarantee the fidelity 
of any individual or individuals, such as bonding 
companies, shall pay to the collector of taxes of the 
District of Columbia one and one-half per centum of 
their gross receipts in the District of Columbia. 

Dar. /. Savings banks having no capital stock 
and pa\ ing interest to tlieir depositors shall, through 
their president or cashier, make affidavit to the board 
ot personal-tax appraisers on or before the first dav 

1 V a - C ? J ear f t0 the amount of their sur¬ 
plus and undivided profits, and shall pay to the col¬ 
lector of taxes of the District of Columbia a sum equal 



to one and one-half on the amount of their surplus 
and undivided profits on the thirtieth day of June 
preceding. 

Par. 8. “The capital stock of all corporations, other 
than those herein provided for, organized in the Dis¬ 
trict of Columbia or under the laws of any of the 
States or Territories of the United States chiefly for 
the purpose of and transacting business within the 
district of Columbia, except those exempted by the 
laws relating to the District of Columbia, shall be ap¬ 
praised in bulk at its fair cash value by the board of 
personal-tax appraisers, and the corporation issuing 
the same shall be liable for the tax thereon according 
to such value, and shall pay to the collector of taxes 
of the District of Columbia a sum equal to one and 
one-half per centum on the assessed valuation therebf; 
but from the assessed valuation of such capital stpck 
shall first be deducted the value of any and all real 
estate owned by such corporation in said District, 
which real estate shall be separately taxed agaihst 
said corporation: Provided, That nothing in this act 
contained shall be construed to include newspaper, 
real estate, and mercantile companies, which by rea- 
son of incorporation receive no special franchise or 
privilege; but all such corporations shall be rated, as¬ 
sessed, and taxed as individuals conducting business 
in similar lines are rated, assessed, and taxed.” 

ARGUMENT. 

I. ! 

• | 

It is claimed that the act is void, because it seeks to tax 
all the intangible property of non-residents doing business 
in the District. 

The answer to this contention is: 

1. The plaintiffs are not in that class, and that question 
is not involved in the present litigation. District of Col¬ 
umbia vs. Green, 29 App., 296, 299; Farmers’ Bank vs. 
Minn., 232 U. S., 516, 530. 



2. The proposition is not sound. As to business outside 
of the District of Columbia non-residents would not be per¬ 
sons ‘‘engaged in business within said District.” 

\ 

3. The construction expounded is not a reasonable one 
and is one which would make the act invalid, a result to be 
avoided if possible, if there be another and reasonable inter¬ 
pretation which would permit the act to stand. U. S. vs. 
Del. & Hudson Co., 213 U. S., 366; Lansburgh vs. District 
of Columbia, 11 App., 512, 527; Chapman vs. U. S., 5 App., 
122,131. 

4. W hile a State may not tax property beyond its juris¬ 
diction, or burden interstate commerce in any form, yet it 
may impose a tax on “the privilege of being a corporation” 
(Kansas City vs. Kansas, 240 U. S., 227, 232), although part 
of the capital measuring the tax is without the State; also 
Maxwell vs. Bugbee, Advance Sheet, Nov. 15, 1919, p. 1, 5, 
6. A tax on income of a domestic company may include 
profits from interstate commerce; U. S. Glue Co* vs. Oak 
Creek, 247 U. S., 321. So, accepting for the purpose of 
argument merely, the proposition that the law taxes the en¬ 
tire amount of intangibles of non-residents and viewed 
merely as a question of power, it cannot be said with cer¬ 
tainty that Congress overstepped constitutional limitations 
in imposing such a tax for the privilege of doing business 
within the District over which it has plenary jurisdiction. 
Such, however, has not been the interpretation of the law by 
the local authorities. 

Of special interest in connection with the question under 
discussion and in connection with the rule of construction 
which saves parts of statutes as valid when the courts find it 
necessary to declare other parts invalid, are the following 
cases: 

Huntington vs. Worthen, 120 U. S., 97. Under the con¬ 
stitution of Arkansas all the property in the State was taxed, 
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but under an act passed in 1883 the legislature attempted to 
exempt from taxation embankments, tunnels, cuts, ties, 
trestles and bridges (page 99). The court declared this 
provision of the statute in conflict with the constitutional 
provisions and therefore void. The court upheld the act 
declaring that attempted exemption only was void (page 

102-). f 

In the case of State Freight Tax, 15 Wal., 232, the court 
declared invalid part of the statute of Pennsylvania, which 
in its terms was broad enough to tax interstate commerce, 
but sustained the act so far as it applied only to infra state 
matters (page 282). 

In the case of the Diamond Glue Company vs. the U. S. 
Glue Co., 187 U. S., 611 (supra ), the court upheld the statute 
of Wisconsin requiring foreign corporations to file copies of 
their charges before doing business in that State. This is 
also a statute which might have affected interstate Com¬ 
merce, but was upheld as to its operation within the State. 
Another objection to the statute was that it applied to part¬ 
nerships and unincorporated associations contrary to art. 2, 
sec. 4 of the Constitution of the United States. The court, 
however, held that the provisions were separable and sus¬ 
tained the statute. 

In the case of the Employers’ Liability cases, 207 U. S., 
463, an act of Congress was under review and certain por¬ 
tions of it were held void. (See El Paso vs. Gutierrez, 
infra.) In this case paragraphs 1, 3 and 4 of the syllabus 
are as follows: 

“In testing the constitutionality of an act of Con¬ 
gress this court confines itself to the power of Con¬ 
gress to pass the act and may not consider any real or 
imaginary evils arising from its execution. 

An act addressed to all common carriers engaged 
in interstate commerce, and imposing a liability upon 
them in favor of any of their employees, without 
qualification or restriction as to the nature of the 
business at the time of the injury, of necessity in- 







eludes subjects wholly outside of the power of Con¬ 
gress under the commerce clause of the Constitution. 

“The legislative power of Congress over the Dis¬ 
trict of Columbia and the Territories is plenary and 
does not depend upon the special grants of power, 
such as the commerce clause of the Constitution.” 

In El Paso vs. Gutierrez, 215 U. S., 87, the same act was 
under review and its provisions were sustained so far as they 
applied to the District of Columbia. Paragraphs 2, 4, and 5 
of the syllabus, are as follows: (See also pages 96 and 97, 
citing Hyde vs. Southern Railway, 31 App. D. C., 466.) 

“The power of Congress to regulate commerce in 
the district of Columbia and Territories is plenary 
and does not depend on the commerce clause, and a 
statute regulating such commerce necessarily super¬ 
sedes a territorial statute on the same subject. 

“The rule that the court must sustain an act of 
Congress as constitutional unless there is no doubt as 
to its unconstitutionality also requires the court to 
sustain the act in so far as it is possible to sustain it. 

“This court did not in its decision of the Employ¬ 
ers’ Liability Cases, 207 U. S., 463, hold the act of 
June 11,1906, c. 30/3, 34 Stat., 232, unconstitutional 
so far as it related to the District of Columbia and 
the Territories, and expressly refused to interpret the 
act as applying only to such employees of carriers in 
the District and territories as were engaged in inter¬ 
state commerce.” 

In the South Western Oil Company vs. Texas, 217 U. S., 
114, the court had under review the statute of Texas impos¬ 
ing taxes upon oil and oil companies. The law imposed 
taxes upon wholesale dealers of certain articles and did not 
impose a similar tax on wholesale dealers of other articles. 
This discrimination, however, was held to be within the power 
of the State legislature, and the act sustained. This case 
contains an interesting and instructive review of some of 
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the taxation cases decided by that court (pages 122,123,124, 
125). The principles announced by the court were stated 
in paragraphs 3, 4, 5 and 6 of the syllabus as follows: 

“Whether the severity of penalties for non-com¬ 
pliance with a State statute renders it unconstitu¬ 
tional under the Fourteenth Amendment will not be 
considered in an action in which the State does not 
ask for any penalties. 

“The Fourteenth Amendment was not intended to 
cripple the taxing power of the States or to impose 
upon them any iron rule of taxation. 

“This court will not speculate as to the motive of 
a State in adopting taxing laws, but assumes—the 
statute neither upon its face nor by necessary opera¬ 
tion suggesting a contrary assumption—that it was 
adopted in good faith. 

“Except as restrained by its own or the Federal 
Constitution, a State may prescribe any system of tax¬ 
ation it deems best; and it may, without violating 
the Fourteenth Amendment, classify occupations, im¬ 
posing a tax on some and not on others, so long sis it 
treats equally all in the same class. 

“An occupation tax on all wholesale dealers in cer¬ 
tain specified articles does not on its face deprive 
wholesale dealers in those articles of their property 
without due process of law or deny them the equal 
protection of the law because a similar tax is not im¬ 
posed on wholesale dealers in other articles, and so 
held as to the Kennedy Act of Texas of 1905 levying 
an occupation tax on wholesale dealers in coal and 
mineral oils.” 

II. 

Further, as to.discriminations between residents and non¬ 
residents, and to what extent courts will go to save a statute, 
see Newman vs. Prender, 41 App., 37, 48, 49, 50. 

It is urged, also, that the act is void, because of the im¬ 
possibility of determining the meaning of the clause: 

2 ; 










Shares of stock of business companies which by reason of 

or in addition -to incorporation receive no special franchise 
or privilege.” 

The reply to this, as before is: 

1. The plaintiff is not in this situation and the question 
does not arise. 

2. This part of the law is copied from par. S, sec. 6 of the 
act of July 1, 1902 (32 St., 617), imposing a tax upon tan¬ 
gible personal property. Par. 5 of that law taxes banks, trust 
companies, gas, electric lighting, telephone companies, and 
street railroads. These corporations, receiving special fran¬ 
chises, are taxed at a much higher rate than individuals, 
and it was therefore entirely proper, and just, that they 
should not be subjected to a further tax on either tangibles 
or intangibles.^ Par. 6 deals with fidelity and guaranty com¬ 
panies. Par. 7 with savings banks having no capital stock. 
Par. 8 deals with ordinary business companies which receive 

lse reason of incorporation, and they 
are, accordingly, taxed as are individuals. 

There has been no difficulty in the practical application 
of this feature in either the tangible tax of 1902 or in the 
law under consideration. Corporations know, or ought to, 
whether their charters give them especial franchises or not, 
and return their taxes accordingly. The municipal officers 
have had no trouble with this feature of the law, and the 
difficulties apprehended by counsel for plaintiffs are purely 
imaginary; or at best, they are yet to arise. 

This is not a penal law and the doctrine of strict inter¬ 
pretation does not apply. It is true that tax laws are con¬ 
strued in favor of the citizen and against the Government; 
but when a citizen comes fairly within the class taxed, the 
same rule of strict interpretation applies against him and in 
favor of the Government. The plaintiffs fall clearlv within 
the class taxed and as to the subjects taxed. 
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4. The clause in question is found among the exemption 
clauses of the law, and applies to those corporations .which 
do not enjoy especial privileges, as distinct from those already 
heavily taxed, or at least taxed largely in excess of the rate 
imposed upon individuals (par. 5, act 1902), and which it 
was not the purpose of the law to tax again. That this is so, 
appears from the language: 

“Nor shall the provisions of this act apply to life 
or fire insurance companies having no capital stook, 
nor to the shares of stock of business companies which 
by reason of or in addition to incorporation receive 
no special franchise or privilege, but all such corpor¬ 
ations shall be rated, assessed and taxed as individuals 
conducting business in similar lines are rated, as¬ 
sessed and taxed.” 

Then follows the exemption of companies which have been 
taxed as enjoying especial privileges, above referred to. 

It may be noted here that the act begins with a general 
taxing clause imposing a tax upon “money and credits, in¬ 
cluding moneys loaned and invested, bonds and shares of 
stock * * * of any person, firm, association, or cor¬ 

poration resident or engaged in business within said Dis¬ 
trict.” The committee and the lunatic are both resident 
here. Then follows the exemption clause: 

1. Saving deposits not exceeding $500. 

2. Exemption of bank notes and discounts, etc. 

3. Exemption of saving institutions, building associations, 

and various benefit societies. * . i 

4. Life and fire insurance companies having no stock. 

5. Business companies not enjoying special privileges or 
franchises^—assessed as individuals. 

6. Exemption of companies liable to taxation on capital 
stock or earnings. 
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^llie fact that it may be difficult to ascertain, if it be a 
fact which is not conceded—what companies enjoy especial 
privileges or franchises, is not an argument against the con¬ 
stitutionality of the law. 

t 

hi. 

It is argued, also, that the law is void because “it attempts 
to tax the bonds and other securities of the States and other 
municipal corporations.” 

This is a rather extravagant statement. Neither the 
Lnited States, States nor municipalities are mentioned in the 
statute. It is couched in general terms, as such statutes 
usually are; and if the rule insisted on by the appellants 
should prevail, all of the personal tax law of the District of 
Columbia would be void; and probably most of those in the 
States. It is sufficient to say, perhaps, that no tax has ever 
been collected on such bonds; and no case has been cited by 
the appellants in which the application of the rule as stated 
by them has destroyed a tax law. 

The case of Farmers’ Bank vs. Minn., 232 U. S., 516, 
cited by appellant to sustain the alleged rule, is a strong 
argument against it. There the State sought to tax the 
bonds of municipalities in Indian Territory and the Terri¬ 
tory of Oklahoma held by the bank, under a law taxing the 
surplus as credits and to be ascertained by “deducting from 
:ts assets (other than real estate which is separately assessed). 
the amount of the deposits and of all other accounts pav- 
able (pp, 520, 521). There was no exemption of munici¬ 
palities; had there been the case could not have arisen; but 
it appears plainly from the opinion (p. 529) that the tax on 
the surplus was sustained as to the inclusion within the sur¬ 
plus of $161,000 secured by mortgages on Minnesota real 
estate. The court did not hold the law invalid, but said that 
“by the application of principles long established” (p. 521), 
such bonds could not be taxed by the State. It is also signifi- 
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cant that the court said (p. 530) that if there were no dis¬ 
criminations against savings banks, to which class the plain¬ 
tiff belonged, it would not inquire “whether the act discrim¬ 
inates against other banks and trust companies.” 


IV. 

♦ 

Neither are the Employees’ Liability cases (207 U. S., 463, 
and 215 U. S., 87) applicable. There the court was asked 
tq read a limitation into the law which would destroy it in 
another important particular. That is not the case here. 
When the question arises, and it does not arise upon the facts 
presented here, the court will only be asked to sustain the 


municipal officers in their interpretation which is a reason¬ 
able one and one within constitutional limits. In other 
words, the court will merely be requested to apply the ele¬ 
mentary principle that where there are two constructions 
open, one of which will destroy and the other save the law, 
the court will adopt that interpretation which will save the 
law unless the language be so plain as to make the other 


course necessarv. It is believed to be the settled doctrine 
that where laws are couched in general terms the courts will 
confine their operation within constitutional limitations. 
United States vs. Palmer, 3 Wheat., 609, 631. 


“The words of the section are in terms of un¬ 
limited extent. The words ‘any person or persons' 
are broad enough to comprehend every human being. 
But general words must not only be limited to cases 
within the jurisdiction of the State, but also to those 
objects to which the legislature intended to apply 
them.” 


This was a case construing the old statute against piracy, land 
was limited in its application to vessels of the United States. 
P. 633 (Marshall, C. J.). 

In Carlisle vs. United States, 16 Wal., 147, 163, co:i- 
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struing the general amnesty proclamation following the civil 
war, the court said: 

“All general terms in statutes should be limited in 
their application, so as not to lead to injustice, op¬ 
pression or any unconstitutional operation, if that 

be presumed that exceptions were 
intended which would avoid results of that nature” 

(p. lo3, Field, J.). To the same effect is United 
States vs. Kirby, 7 Wal., 482, 486-7. 

In Petri vs. Commercial Bank, 142 U. S., 644, 630 the 
question arose whether a national bank could bring a suit 
m the Lmted States Circuit Court where the defendant re¬ 
sided, against a citizen of another State, on the ground of 
iveree citizenship. The court said, p. 650 (per Fuller, 

v. *J.) .* 

? at evcry . clause in a salute should 
lia\e effect, and one portion should not be placed in 

\° fHother, is well settled; and it is also 
held that it is the duty of the court to ascertain the 
meaning of the legislature from the words used and 
the subject-matter to which the statute relates, and to 
restrain its operation within narrower limits than its 
voids import, if the court is satisfied that the literal 
meaning of its language would extend to cases which 
the legislature never intended to include in it 
Brevers Lessee vs Blougher, 14 Pet., 178; Market 
Co- vs. Hoffman, 101 U. S., 112, 115.” 

Sec also ,\V aters-Pierce Oil Co. vs. Deselms, 212 U S 159 
K 3, in which a statute of Oklahoma was held to mean ex- 

a uL t r he ? PI>0Slte ° f what the grammatical construction 
called for, because of the fact that the “words of the statute 

are somewhat confusedly expressed” (p. 173) in prescribing 
tests for inflammable oils. ° 

ca f of tho State Tax on Foreign-Hold Bonds, 15 
„ "•> 300 ' th f re ™ drawn in question the validity of the 
Penn, tax of o% on the interest of bonds held by non-resi- 
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dents. The law was not held to be invalid in toto, but onlv 
its operation beyond the State. The court said, p. 326: f 

“The extraterritorial invalidity of State laws 
* * * must * * * attend State legislation 

which seeks to change the obligation of such con¬ 
tracts in any particular,” 

i. o., the contract between the corporation and the bond¬ 
holder for the payment of interest. This decision followed 
■R. R. vs. Jackson, 7 Wal., 262, 269: 

“The decision was placed mainly on the ground 
that, looking at the several provisions bearing upon 
the question, and giving to them a reasonable con¬ 
struction, it was believed not to be the intent to im¬ 
pose an income tax on non-resident aliens.” 

This case arose over an attempt to collect an income tax 
from non-resident aliens under the act of June 30, 1864, 
which taxed the income of “every person residing in the 
United States, or of any citizen residing abroad,” dd 263 
269. f 

Guy z-s. Baltimore, 100 U. S., 434, 443, 444, is another 
case resembling very closely in principle the case at bar. 
Acting under authority of the legislature the city of Balti¬ 
more had passed an ordinance requiring special wharfage 
fees to be paid by vessels unloading articles “other than 
products of the State of Maryland.” 

On page 439 of the opinion the court approves what it 
had said in Ward vs. Maryland, above quoted, and adds this 
language: 

“In view of these and other decisions of this court, 
it must be regarded as settled that no State can, con¬ 
sistently with the Federal Constitution, impose upon 
the products of other States, brought therein for sale 
or use, or upon citizens because engaged in the sale 
therein, or the transportation thereto, of the products! 


of other States, more onerous public burdens or taxes, 
than it imposes upon the like products of its own 
territory,” 

The court said at the conclusion of the opinion that the 
statute of Maryland was in conflict with the power of Con¬ 
gress over commerce “in the respect adverted to.” 

“Unless it be impossible to avoid it, a general 
revenue statute should never be declared inoperative 
in all its parts because a particular part relating to a 
distinct subject may be invalid.” Field vs. Clark, 
143 U. S., 649, 696-7. 

One provision of a section may be invalid without affect- 
ing the rest of a section, just as one section may be invalid 
without affecting the rest of the law. Berea College vs. Kv., 
211 U. S., 45, 55; Loeb vs. Tp. Trs., 179 U. S., 472, 490. “ 

The complaint against the law because of alleged excessive 
penalties will be examined when an attempt is made to en¬ 
force such penalties. West. Un. vs. Richmond, 224 U. S., 
160, 172. 

St. Louis S. W. Ry. vs. Ark., 235 U. S., 350, 369, 370. 
Pressor vs. Ill., 116 U. S., 252, 269. 

“Every reasonable construction must be resorted to 
in order to save a statute from unconstitutionality.” 
Hpoker vs. Cal., 155 U. S., 648, 657. 

Neither is it believed that the decision in the Income Tax 
Cases (158 U. S., 601, 635-637) is applicable to the present 
situation. There the tax was sought to be imposed upon 
income, a radically different status; and sec. 28 of that law 
declared that in estimating income “there shall be included 
all income derived from interest on notes, bonds and other 
securities, except such bonds of the United States, the prin¬ 
cipal and interest of which are by the law of their issuance, 
exempt from all Federal taxation.” This language, by 
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necessary implication, excluded other exemptions, and, by 
the same necessary implication, taxed State and municipal 
bonds. These implications and inferences do not necessarilv 
arise under the law presently discussed. 

It is submitted that no argument has been advanced suf¬ 
ficiently serious to justify the destruction of this exercise of 
PO" er by Congress; but, on the contrary, the analogies pre¬ 
sented by the decisions of the Supreme Court of the United 
States in many cases are strong enough to warrant the court 
in holding the act valid as an entirety, or certainty, at least, 

so far as the issues actually involved in this case are con¬ 
cerned. 

CONRAD H. SYME, 

FRANCIS H. STEPHENS, 

Attorneys for Defendant. 
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